INTRODUCTION
The right to vote is under assault.! During the [2011] [2012] legislative sessions, legislators across the country proposed and passed laws affecting the ability of millions of Americans to effectively register and cast a ballot.2 After the sweeping midterm elections of 2010,3 legislatures focused intently on addressing the contentious issue of voter fraud 4 through the use of restrictive voter ID laws and other means. 5 Indeed, the Supreme Court found the possibility of voter fraud sufficient in Crawford v. Marion County Election Board 6 to justify Indiana's voter ID law. Although addressing voter fraud is a laudable 1 See GILDA R. DANIELS, ADVANCEMENT PROJECf & LAWYERS' COMM. FOR CWIL RIGHTS UNDER LAW, LINING Up: ENSURING EQUAL ACCESS TO THE RIGHT TO VOTE (2013), available at http://www.lawyerscommittee.orgladminisite/documents/files/Lining-Up-EnsuringEqual-Access-to-the-Right-to-Vote.pdf (describing the herculean efforts that voters and advocacy groups undertook to address the plethora of challenges to the right to vote during the 2012 election cycle and the new and continued efforts against the right to vote); see also Ryan P. 
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UNFINISHED BUSINESS 1931 jewel of American liberties,"12 and the VRA has served as a safeguard in protecting American democratic ideals for almost fifty years. 13 It nonetheless has suffered many blows, including an intense battle in the United States Supreme Court to determine if section 5 is constitutional. 14 The Supreme Court avoided the constitutional question a few years ago in Northwest Austin Municipal Utility District v. Holder ("NAMUDNO") . 15 During the oral argument in NAMUDNO, Justice Kennedy stated, "Congress has made a finding that the sovereignty of Georgia is less than the sovereign dignity of Ohio. The sovereignty of Alabama, is less than the sovereign dignity of Michigan. And the governments in one are to be trusted less than the governments in the other."16 Four years after this warning, the Court sought to attack the constitutional question head-on in Shelby County v. Holder,n in what many believed would be an attempt to finally hold section 5 unconstitutional.1 8 Instead of striking down section 5, however, the Supreme action preclearing voter registration application changes and alternatively challenging constitu· tionality of section 5).
12 Ronald Reagan, Pres. of the U.S., Remarks on Signing H.R. 3112 Into Law (June 29, 1982) , in 18 WKLY. COMPILATION PRESIDENTIAL DOCUMENTS 846, 847 (1982) (" [T] he right to vote is the crown jewel of American liberties, and we will not see its luster diminished. "); see also S. REP. No. 109-295, at 1 (2006) ("The Voting Rights Act of 1965 was enacted to remedy 95 years of pervasive racial discrimination in voting, which resulted in the almost complete disenfranchisement of minorities in certain areas of the country. The Act is rightly lauded as the crown jewel of our civil rights laws because it has enabled racial minorities to participate in the political life of the nation. We recognize the great strides that have been made in the treatment of racial minorities over the last forty years, but extending the expiring provisions of the Voting Rights Act is still necessary to continue to fulfill its purpose." (emphasis added) (citation omitted)). 13 The Voting Rights Act: Protecting Voters for Nearly Five Decades, BRENNAN CTR. FOR JUSTICE (Feb. 26, 2013) , http://www.brennancenter.org!analysis/voting-rights-act-protectingvoters-nearly-five-decades. [Vol. 81:1928 Court held the coverage formula contained in section 4 of the Act unconstitutional. 19 The effect of the Court's ruling was nevertheless much the same-because section 5 requirements are determined by the section 4 coverage formula struck down by the Court, without section 4, there is no section 5. 20 Although the court found section 4 unconstitutional and consequently rendered section 5 unworkable, it did so without considering the weight of historical voting discrimination in covered jurisdictions and the continued significance of section 5, the contemporary circumstances that mandate its continuance, and the danger of the old states' rights argument disguised as the "equal sovereignty of the states" doctrine. 21 With all of the clamor about the end of section 5 prior to the Court's decision,22 an important but missing part of the debate concerned what democracy would lose if the Supreme Court dared to find the section 4 coverage formula unconstitutional. Scholars have written about the threat to section 5 and how a Supreme Court decision on its constitutionality could pressure Congress to narrow its scope. 23 prevent racial voting discrimination all provide compelling reasons for the Supreme Court to approach these cases with restraint. "). 19 Section 4 included the coverage formula for section 5 of the Act, which required certain jurisdictions to seek approval of any and all voting changes from the United States Attorney General or the United States District Court for the District of Columbia prior to implementation. The Supreme Court held that the coverage formula was outdated in view of "current conditions" and violated the equal sovereignty of the states. See Shelby Cnty., 133 S. Ct. at 2627-31. 20 The Supreme Court's decision to find section 4's coverage formula unconstitutional means that no previously covered jurisdictions will be required to submit voting law changes to the Department of Justice. The Court indicated that section 5 remained viable if Congress constructs a new coverage formula that considers "current conditions." See id. at 2631. 21 See id. at 2621 ("We explained that § 5 'imposes substantial federalism costs' and 'differentiates between the States, despite our historic tradition that all the States enjoy equal sovereignty.'" (emphasis added) ( that legislatures can use to ensure that its voting laws do not disenfranchise citizens.
Part I of this Article provides an overview of the VRA, including its history, reauthorizations, and impact on removing barriers to the vote. Part II will discuss voter ID laws, with an emphasis on recently enacted legislation in Texas and Pennsylvania. The voter ID battles that took place in section 5 and nonsection 5 states are instructive and provide a rationale for why some states are covered and others are not. Part III of this article addresses the arguments against section 5 and provides strong arguments for its restoration, namely the history of state-sanctioned discrimination, racially polarized voting in covered jurisdictions, and the power of preemption. The historical and contemporary discrimination that minorities in section 5-covered states continue to face is substantial and outpaces that in noncovered states.
3D While minorities have experienced great progress because of the VRA, and particularly section 5,31 the work to achieve an electoral process free of discrimination remains unfinished.
I. ONE STEP FORWARD: THE VOTING RIGHTS ACT OF 1965
The Civil War Amendments,32 particularly the Fourteenth and Fifteenth Amendments, were ratified to grant Congress the authority to pass legislation that would preserve the right to participate in the franchise.
33
However, African Americans, primarily in the former slave states, faced disenfranchisement, threats, and in some cases death even after the ratification of these amendments. 34 
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1937 that could eliminate the need for piecemeallitigation. 40 Shortly after passage of the Act, the state of South Carolina petitioned the Supreme Court to render it unconstitutional in South CaroLina v. Katzenbach. 41 In its first challenge, South Carolina argued that section 5 was a gross usurpation of states' rights and that its coverage formula was flawed. 42 The Supreme Court, however, disagreed. It found that Congress was well within its Fifteenth Amendment power to pass section 5 and charged that the states' rights and awkward coverage formula arguments were "largely beside the point."43 Furthermore, the Court found that Congress appropriately gathered evidence of racial discrimination in voting and that its coverage formula "evolved to describe these areas [and] was relevant to the problem of voting discrimination, and Congress was therefore entitled to infer a significant danger of the evil" in the covered jurisdictions. 44 Climactically, it held that "[n]o more was required to justify the application to these areas of Congress' express powers under the Fifteenth Amendment."45 Accordingly, prior to Shelby, each time the Supreme Court has been faced with a challenge to section 5's constitutionality, it has upheld it as a constitutional exercise of congressional authority.46 Indeed, even in Shelby, while finding section 4 unconstitutional, the Court decided not to issue an opinion on the constitutionality of section 5. 47 In its fIrst major Supreme Court test, South Carolina v. Katzenbach, Section 5 was depicted by the southern states that challenged the law as a wholesale bureaucratic intrusion by an all-powerful federal government on its federalist subordinates, the state and local governments. According to the one dissenter in the case, Justice Hugo Black, Section 5 forced the states to come on bended knee to "plead," "beg," and "entreat" with the Attorney General or the district court in Washington, "hundreds of miles away" from their homes, before they could put any change in their own election laws into effect. In an unmistakable reference to the warped reflection of the First Reconstruction that Black must have been exposed to as a boy in Alabama, the Justice declared that Section 5 treated the covered jurisdictions as "conquered provinces." Kousser, supra note 29, at 683-84 (footnotes omitted). 
A. VRA Provisions
The VRA contains two primary provisions: section 2,48 which is a nationwide prohibition against voting discrimination, and section 5,49 which requires specified covered jurisdictions to submit all voting challenges to either the United States Attorney General or the United States District Court for the District of Columbia. 50 The VRA also contains temporary provisions that require Congress to periodically reauthorize them. 51
Under section 5 of the VRA, covered jurisdictions must submit enacted legislation for federal approval in order to implement any voting changes. 52 Whether the jurisdiction chooses to submit the change to the Attorney General or the District Court for the District of Columbia, it must demonstrate that the submitted change "neither has the purpose nor will have the effect of denying or abridging the right to vote on account of race or color, or [language minority group)."53 Section 5's preclearance requirement is preemptive because it mandates that a covered jurisdiction demonstrate, prior to the implementation of legislation, that the proposed change is free from any discriminatory purpose or effect. 54
If a jurisdiction decides to submit the change to the Attorney General, he has sixty days to review the change and either preclear or object. 55 If the Attorney General does not take any action within the sixty-day period, the change is deemed precleared. Further, if the Attorney General takes an action, his subsequent preclearance or objeconly on the coverage formula. Congress may draft another formula based on current conditions."). 48 42 U.S.c. § 1973 (2006) . Section 2 of the VRA prohibits voting practices and procedures that discriminate on the basis of race or color. Traditionally, section 2 cases have involved challenges to at-large methods of election. However, section 2's nationwide prohibition against racial discrimination in voting applies to any voting standard, practice, or procedure, including redistricting plans. 
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[Vol. 81:1928 Department pre approval of voting changes. 67 During the 2006 deliberations, the House committee found that "without the continuation of the Voting Rights Act of 1965 protections, racial and language minority citizens will be deprived of the opportunity to exercise their right to vote, or will have their votes diluted, undermining the significant gains made by minorities in the last 40 years."68 The committee discussed the importance of the VRA and its protections:
The right to vote is the most fundamental right in our democratic system of government because its effective exercise is preservative of all others. Prior to the enactment of the VRA, parts of the United States condoned the unequal treatment of certain citizens, including denying the most fundamental right of citizenship-the right to vote. The vestiges of such discrimination continue today. In enacting the VRA in 1965, Congress sought to protect the Nation's most vulnerable citizens' right to vote. In renewing and extending the VRA, Congress sought to ensure that even greater numbers of our citizens were protected, including citizens whose primary language is not English, and to ensure that all aspects of the right to vote are protected, including the right to cast a meaningful ballot. 69
Congress unequivocally found that great progress had been made, but also stressed that the work of section 5 and the VRA was unfinished, stating:
Substantial progress has been made over the last 40 After numerous challenges to section 5's constitutionality,76 the Court in Shelby County, while not finding section 5 unconstitutional, came incredibly close in finding that section 4 was unconstitutional. The Court spent a considerable amount of time stressing that requiring some states to submit changes and not others was a "dramatic departure from the principle that all States enjoy equal sovereignty."77 The Court also stressed that the conditions that existed at the time the formula was devised were a thing of the past, stating: "There is no denying, however, that the conditions that originally justified these measures no longer characterize voting in the covered jurisdictions.
and "influence" districts, id. at 479-80. In doing so, Congress reinstated the "ability to elect" retrogression standard that the Court had previously followed. See Nathaniel Persily, The Promise and Pitfalls of the New Voting Rights Act, 117 YALE L.J. 174, 190 (2007) . 72 For the majority, the progress made under the Voting Rights Act demonstrated that the extraordinary measure of requiring some states to seek approval for voting changes was no longer needed. The majority did not, however, find that section 5, which requires those submissions, was unconstitutional. Rather, it ruled that the formula that determines which states must submit voting changes was outdated and stated that Congress must develop "another formula based on current conditions."79 Justice Ginsburg argued in dissent that the majority usurped Congress's authority and ignored the continuing need for section 5 protection. 8o
Scholars questioned whether section 5 could sustain yet another Supreme Court review and planned for its demise. 81 Notwithstanding these proclamations, it remains imperative to assess section 5's import and argue for its continued existence in some form.
Section 5 requires that covered jurisdictions explain why proposed voting changes will not place minority voters in a worse position. 82 This ensures that legislation is duly considered prior to implementation, deterring the enactment of discriminatory legislation in most jurisdictions. 83 Section 5 places the burden squarely on the 78 Id. at 2618-19 (internal quotation marks omitted). 79 Id. at 2631 ("We issue no holding on § 5 itself, only on the coverage formula. Congress may draft another formula based on current conditions.").
80 Id. at 2650 (Ginsburg, J., dissenting) ("Throwing out preclearance when it has worked and is continuing to work to stop discriminatory changes is like throwing away your umbrella in a rainstorm because you are not getting wet."). 
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submitting jurisdiction rather than the Attorney General or the harmed group.84 This burden should force jurisdictions to recognize the importance of drafting legislation that does not hamper the right to vote or impose unreasonable burdens on historically disenfranchised minorities. 85 The obligation to demonstrate that the legislation does not infringe on the right to vote or disproportionately burden historically disenfranchised minorities is not an onerous one, particularly when we consider the cost of denying the franchise to eligible citizens.
Coverage Formula
Section 4 of the VRA determined which states or other jurisdictions were "covered" under section 5. 86 Section 5 preclearance requirements apply to states and political subdivisions that maintained a "test or device" or had less than fifty percent voter registration or turnout in the 1964 presidential election. 87 Congress has previously altered the formula through amendments, and the Department of Justice's enforcement of section 4's bailout provision has allowed previously covered jurisdictions to remove themselves from the purview of section 5. 88 This view is consistent with Supreme Court precedent as the formula continues to adapt to contemporary circumstances and 174, 199-202 (2007) (arguing that section 5 deters covered jurisdictions from adopting overtly discriminatory legislation). 85 See Kousser, supra note 29, at 768 ("In practical terms, Section 5 has never been much of a burden: at the beginning because it was not enforced and more recently because compliance with it has been built into simple bureaucratic routines-another, rather-easy form to fill out, now online."); Persily, supra note83. 
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[Vol. 81:1928 ensure that the right to vote is not denied based on race, ethnicity, or English literacy.89.
States'Rights
The states' rights opposition to section 5 is a poorly constructed Tenth Amendment challenge to perceived federal overreach. The states' rights argument, unfortunately, has been championed by several Supreme Court Justices, particularly those with strong beliefs in limiting the role of the federal government. 90 In Shelby County, the majority characterized this as an "equal sovereignty" of the states doctrine.91 Much like Justice Kennedy's statements during oral argument in NAMUDNO,92 and numerous statements in Shelby County, the states' rights argument is misguided-it focuses on harm to the state, rather than on harm to individual voters. 94 See NAMUNDO, 557 U.S. at 217 (Thomas, J., dissenting) ("State autonomy with respect to the machinery of self-government defines the States as sovereign entities rather than mere provincial outposts subject to every dictate of a central governing authority."). covered and noncovered jurisdictions. 96 The concern that states are treated differently was noted in Katzenbach, which stated that "[i]t is irrelevant that the coverage formula excludes certain localities which do not employ voting tests and devices but for which there is evidence of voting discrimination by other means."97 As discussed above, Congress sought to address voting discrimination "by other means" in its 2006 reauthorization. 98 Scholars have argued that too much emphasis is placed on states' rights and not enough on the shared role of election administration between states and the federal government. 99 Indeed, the right of Congress to intervene in the process of elections pursuant to its authority under the Fourteenth and Fifteenth Amendments is well-settled lOO but unfortunately often ignored.
This bellow for state sovereignty is not new; these kinds of remarks echo a previous generation that believed firmly in the right of states to control election administration without federal intervention. 101 One of the more famous proponents of the states' rights argument was former Alabama Governor George Wal1ace,102 who once 96 See, e.g., NAMUNDO, 557 U.S. at 212-29 (Thomas, J., dissenting). 97 Katzenbach, 383 U.S. at 330-31; see ~lso Kousser, supra note 29, at 683-84 (explaining that Katzenbach depicted section 5 "as a wholesale bureaucratic intrusion by an all-powerful federal government on its federalist subordinates, the state and local governments"). 98 See supra notes 66-72 and accompanying text (discussing 2006 amendments); infra Part III (discussing Congress's consideration of racially polarized voting). 99 See, e.g., Tolson, supra note 95, at 1201 ("But sovereignty, I argue, plays an important role in understanding the scope of congressional power to regulate state electoral mechanisms. Although Congress usually intervenes in state electoral practices pursuant to its enforcement power under the Fourteenth and Fifteenth Amendments, the Elections Clause serves as the baseline for the relationship between Congress and the states with respect to elections. And since the Elections Clause gives Congress final policymaking authority over federal elections and the Fourteenth and Fifteenth Amendments extend this authority to state elections, any judicially enforced federalism norm in favor of state power is illegitimate. These factors require the COllrt to employ rational basis review of the legislative record of the VRA for any challenges going forward."). 103 George C. Wallace, Governor of Ala., Inaugural Address 2 (Jan. 14, 1963), available at http://digital.archives.alabama.gov/cdmlsingleitemlcollectionlvoices/id/2952/rec/5.
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104 Twenty years later in 1982, Wallace ran for governor of Alabama for a fourth time. During this campaign, he admitted that he had been wrong on the issue of race. In that election he was elected with a coalition of African Americans, organized labor unions, and advocates of public education. He won all ten of the state's majority black counties, some with a considerable margin. This election served as his last; he retired at the end of the term. But Wallace made noteworthy admissions: '''We thought [segregation] was in the best interests of all concerned. We were mistaken," he told a black group in 1982. '''The Old South is gone,' but 'the New South is still opposed to government regulation of our lives.''' Richard Pearson, Former Ala. Gov. George C. Wallace Dies, WASH. POST, Sept. 14, 1988, at Al.
lOS In his book, Fed Up! Our Fight to Save America from Washington, Rick Perry wrote, "From marriage to prayer, from zoning laws to tax policy, from our school systems to health care, and everything in between, it is essential to our liberty that we be allowed to live as we see fit through the democratic process at the local and state level." RICK PERRY, FED Up! OUR FIGHT TO SAVE AMERICA FROM WASHINGTON 27 (2010).
106 History details the need for oversight to avoid discrimination in voting. See supra Part 1. 107 Pursuant to section 5 regulations, the Attorney General has sixty days to review a submission. 42 U.S.c. § 1973c(a) (2006) . Compare this timeline to that of litigation, which can last six months or more, even with an expedited docket, and can have extreme costs. Moreover, should jurisdictions decide to submit changes to the federal district court, it will incur considerable litigation costs.
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II. Two STEPS BACK: VOTER ID
An illustrative depiction of the modern day impact of section 5 can be found by comparing covered and noncovered jurisdictions and their plans for implementation of voter ID laws. While these laws existed well before the 2012 election,108 they received an enormous amount of attention in the media and the legislature after the 2010 election and throughout the 2012 election cyde. 109 Since January 2011, at least 180 bills have been introduced in forty-one states.11 0 By October 2012, after considerable litigation and advocacy, sixteen new restrictive laws and two restrictive executive actions were adopted in thirteen states. 111 Six states passed restrictive voter ID laws that required voters to present a specified form of identification, such as a driver's license or passport,112 Under the most restrictive legislation, the only acceptable form of identification was' a government-issued photo ID; student IDs, even if issued by a state-supported public institution, were not acceptable forms of identification.ll3 Importantly, legislatures continue to pass laws that change the requirements for voting and have a potentially adverse impact on minority voters. Voting rights advocates feared that the restrictive changes would impact minority voters and in some instances preclude eligible persons from exercising the franchise in the same way that poll taxes and literacy tests did in the past. 1lS In response, lawsuits challenging these laws were filed, and in many instances courts determined that the risk of disenfranchisement far outweighed the state's reason for passing the law. 116 While states have the authority to determine the parameters for voting,117 the federal government has the mandate to ensure that the process is not tainted with racial discrimination. 118 Voter ID laws, in large part, have been found to disadvantage minorities, the elderly, and young people. 119 After the passage of many of these laws, advocacy groups and the Department of Justice fought against their imple- 
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UNFINISHED BUSINESS 1949 mentation. 120 A comparison between the implementation processes for two voter ID laws provides an illustrative framework for assessing the continuing need for remedial legislation.
A. A Tale of Two States
Covered Jurisdiction: Texas
In 2011, Texas passed a new voter ID law. Under the old law, citizens needed to present a voter registration certificate in order to vote; other acceptable forms of identification included a driver's license, current utility bill, or bank statement. l2l The new bill specified only six acceptable forms of identification,122 all of which were government-issued photo IDs that were harder for poor persons and minorities to obtain. 123
Prior to its passage, the Texas legislature defeated several amendments that might have allowed the law to withstand legal scrutiny.124 Ignoring warnings that the bill, as written, would disenfranchise minorities and the poor, the legislature tabled or defeated amendments that would have, among other things, waived all fees for indigent persons who needed the underlying documents to obtain an "election identification certificate" ("EIC Department of Justice declined to preclear the law after finding that Texas did not meet its burden of demonstrating that the law would not place minority voters in a worse position.127 In response, Texas asked the United States District Court for the District of Columbia to reconsider its preclearance submission. 128 In Texas v. Holder, the State of Texas sought a declaratory judgment stating that its newly enacted voter ID law merited section 5 preclearance. 129 Texas alternatively requested that the district court declare section 5 unconstitutional. 130 The United States argued that Texas's voter ID law would impose significant burdens on minority and student voters.l3 1 The court found that Texas's voter ID law was the most stringent in the country, that it would almost certainly have a retrogressive effect, that it imposed strict and unforgiving burdens on the poor, and that racial minorities in Texas were disproportionately more likely to live in poverty. 132 The District Court also denied preclearance.
133 Accordingly, the state of Texas was not allowed to implement its restrictive voter ID law in the 2012 presidential election. 134
Texas's passage of the voter ID law demonstrates an inflexible and tenacious approach to pursuing disenfranchising voter legislation. In the face of arguments that the legislation could adversely affect minorities and students, the state of Texas seemed determined to implement the legislation. The state's approach had a less drastic impact because the Attorney General and the courts blocked implementation using their section 5 authority, finding that the new legislation unjustly discriminated against minority voters and would place them in a worse position with respect to their ability to vote.135 While the Texas voter ID law did not withstand scrutiny,136 the lack of preclearance in non- 
Noncovered Jurisdiction: Pennsylvania
The Commonwealth of Pennsylvania entered into the voter ID fray on March 7, 2012, when the Pennsylvania Senate approved a new photo ID law that was later approved by the Pennsylvania House of Representatives.
137 Governor Tom Corbett signed Act 18 into law the same day that the House of Representatives approved it. l38 Prior to the passage of Act 18, only first-time voters were required to provide an ID.139 All that other voters needed to provide was a signature that election officials could verify to prevent voter fraud. 140 Act 18, however, required all persons wishing to vote to provide a governmentissued photo ID, and excluded many student IDs from the list of acceptable forms of identification.141 Although some exceptions existed, it did not provide for citizens to obtain the required forms of identification or allow persons without ID to vote on a regular ballot.1 42 Like Texas and other states, the Commonwealth stated that its primary reason for passing the bill was to prevent voter fraud and that it was optimistic that eligible voters could obtain the necessary documents to obtain an ID.143 While voter fraud was the stated motivation for the law, some party officials boasted that the voter ID law would provide an edge for the Republican Party in the presidential election. 140 ld. 141 ld. Pennsylvania's Act 18 required that the identification include the name of the individual and substantially conform to the individual'S name on the precinct register. ld.
§ 2602(z.5). It also required that it contain a photograph and expiration date, and be government-issued. ld. 142 ld. § 3050. The provisional ballot exception may be invoked by individuals who otherwise were unable to obtain ID on Election Day. [d. In order for the provisional ballot to be counted, within six calendar days of the election the individual must appear in person at the county board of elections to complete the affirmation and present proof of identification or submit an electronic or paper copy of the affirmation and the proof of identification. ld. cause Pennsylvania was not subject to the section 5 preclearance requirement, its implementation of the new voter ID law was chaotic. After passage of the law and the announcement that it would be in effect for the April 2012 presidential primary, as well as the general election in November, Pennsylvania realized that it had a number of changes to implement. 145 These changes caused massive confusion and began to undermine citizen trust in the democratic process. 146
Initially, the Pennsylvania Department of State estimated that approximately one percent of voters, 80,000 Pennsylvanians, did not have proper ID.147 On July 3,2012, however, the Department of State reported that nine percent of registered voters, 759,000 Pennsylvanians, did not have appropriate identification.148 Additionally, there were nearly 600,000 additional Pennsylvanians with expired IDs, raising the total number of individuals without proper identification to nearly 1.5 million. 149
Shortly after passage of the law, a group of citizens filed suit challenging it. Notwithstanding the court's ruling, many reports surfaced that election officials continued to advise citizens that an ID was required to vote in the November general election when it in fact was not,154 or told them that they were at the wrong precinct and could not vote. 155 Election officials succeeded in confusing voters.156 In addition to misinformation from election officials on Election Day, some political organizations specifically targeted African American and other minority precincts. 157 The voter ID saga in Pennsylvania is a portrait of what can indeed happen if section 5 of the VRA is eliminated. While proponents argue that without section 5, litigation under section 2 of the VRA could provide a result similar to that in Texas, it is the lack of preemption that makes the difference in these two states. With a preemptive component stronger than a preliminary injunction, Pennsylvania could have avoided confusing its citizens with various iterations of implementation. Indeed, the injunction against the voter ID law created further confusion because it suggested that poll workers may request ID but were not required to do SO.158 Accordingly, while no ID was required, allowing poll workers to request ID provided room for discriminatory execution, where some citizens are asked for ID and others are not.
Pennsylvania is not a VRA-covered jurisdiction, nor should it be. lt does not have the same history of official discrimination as the currently covered jurisdictions. Texas and Pennsylvania demonstrate the need for preemptive legislation in measures affecting voting. Even if a jurisdiction is not subject to section 5 coverage, a universal standard for laws affecting voting can lessen the passage of discriminatory laws.
III. SOLUTIONS THAT FIT THE PROBLEM
While many argue that the VRA has run its course and is no longer needed, it is important to note that Congress employed a studied approach to address systemic racial discrimination and developed legislation that aided in providing widespread access to the voting booth. While some opponents of the Act view it as "outdated,"159 the prophylactic role that section 5 plays today is still crucial. When Congress considers amending the VRA, it should incorporate the following: (1) the history of official discrimination in each state; (2) the extent of racially polarized voting in a jurisdiction; and (3) the power of a preemptive component. 160 Section 2 of the VRA lists a history of official discrimination in voting and a history of official discrimination in education, employment, and housing as two of the eight Senate Factors that courts should consider in determining whether voting discrimination is present. The factors include:
[T]he history of voting-related discrimination in the State or political subdivision; the extent to which voting in the elections of the State or political subdivision is racially polarized; the extent to which the State or political subdivision has used voting practices or procedures that tend to enhance the opportunity for discrimination against the minority group, such as unusually large election districts, majority vote requirements, and prohibitions against bullet voting; the exclusion of members of the minority group from candidate slating processes; the extent to which minor-
A. History of Official Discrimination
A very important difference between a covered jurisdiction, like Texas, and a non covered jurisdiction, like Pennsylvania, is the history of official discrimination, particularly in the area of voting. 161 The state of Texas has an extremely long and well-documented history of discrimination in voting. 162 The record of discrimination includes historic as well as recent discrimination. 163 In 2012, the United States District Court for the District of Columbia found that the Texas redistricting plan had intentionally discriminated against minorities. 164 Also in 2012, the court found that Texas's voter ID bill was not entitled to preclearance because the state failed to meet its burden of demonstrating that the proposed voter ID ity group members bear the effects of past discrimination in areas such as education, employment, and health, which hinder their ability to participate effectively in the political process; the use of overt or subtle racial appeals in political campaigns; and the extent to which members of the minority group have been elected to public office in the jurisdiction. share of section 5 objections evidencing the high level of discriminatory practices affecting the right to vote. 169 Additionally, covered jurisdictions like Texas have faced numerous cases alleging violations of section 2 of the VRA, which prohibits voting practices or procedures that discriminate against racial, ethnic, or language minorities yo The plethora of judicial findings concerning covered jurisdictions has stark similarities to the purposeful discrimination against minorities conducted in the mid-twentieth century.l7l Accordingly, Texas's past and recent history of official intentional discrimination make clear the persistent need for federal oversight to protect minority citizens from this significant evil.
B. Racially Polarized Voting
In renewing the VRA, Congress noted the existence of racially polarized voting in the covered jurisdictions as an indication that sec- , ACLU Voting Rights Project) ("I have been struck with the fact that invariably someone will say we don't need section 5 anymore because Bull Connor is dead."); Kousser, supra note 29, at 773-74 ("It would lessen any opprobrium attached to coverage by showing that the adoption and employment of discriminatory devices has taken place in areas and at times in which invidious expressions of discrimination are rare, that such discrimination is more a matter of power than of prejudice-that Bull Connor may be dead, but Tom DeLay is not. The contemporary instances of racially polarized voting, particularly ~ts prevalence in covered jurisdictions, evinces the rationale for remedial legislation and a continuing need to address concentrated voting discrimination. 179 Indeed, political scientists have found that a real difference in levels of racially polarized voting exists between covered and noncovered jurisdictions and that covered jurisdictions are becoming more racially polarized, not less. 18o The continued and increasing incidence of racially polarized voting and Congress's recognition of this problem in the 2006 reauthorization of the VRA provides further support for continued federal oversight of state voting procedures. 181 
C. Preemption Protection
Preemption is a powerful tool in mitigating discriminatory legislation affecting voting. The preclearance doctrine in section 5 requires covered jurisdictions to submit voting changes for approval before they are allowed to put them into operation. 182 The voting change is 179 See Crayton, supra note 10, at 975 ("[Racially polarized voting ("RPV")] analysis can ... direct the application of the special remedies contained in the preclearance regime of the VRA .... This extra-litigative application of RPV data can offer an important measure of social progress toward the Fifteenth Amendment's guarantee of the equal enjoyment of the electoral franchise regardless of race. These studies, taken together, can help shed light on whether the special remedies in section 5 remain necessary in covered states and localities.").
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[Vol. 81:1928 reviewed to ensure that it does not have a discriminatory purpose or effect.1 83 A proposed plan is retrogressive under section 5 if its net effect reduces minority voters' "effective exercise of the electoral franchise" when compared to the benchmark plan. l84 Section 5 of the VRA is a prime example of the Supremacy Clause's ability to preempt state law when it conflicts with federal law.185 Under section 5, whether a proposed law would place voters in a worse position is an evaluation that must occur prior to implementation. This requirement is also regarded as a powerful deterrent to blatantly discriminatory changes. 186 Pennsylvania illustrates the pitfalls of a lack of preventive measures-particularly the stops and starts in implementation, the ability to implement a law without a reasoned approach or evaluative records, the confusion that results, protracted litigation and its costs, the harm to voter confidence, and the impact on voters of color, the elderly, and youth voters,187 The power of preclearance allows jurisdictions to avoid many of these issues. As the events in Pennsylvania evidence, waiting until after the law is enacted is problematic. The confusion that ensued after the bill's passage due to its application in the April 2012 presidential primary and the subsequent judicial battle from April to October before the preliminary injunction was finally ordered 188 made it very difficult to mitigate the negative impact of the restrictive law. On Election Day, many reports surfaced that election officials continued to ask for voter ID although it was not required. 189
While the Texas law remained in limbo after the Department of Justice denied preclearance and was not exercised during the presidential election,190 the public service announcements and information campaign in Pennsylvania and the various applications of the enjoined law created confusion and caused some voters to lose the opportunity to vote. 191 Moreover, the valuable ability to preempt discriminatory voting laws before application is crucial to preventing widespread discrimination before it starts. Certainly, these measures help to preserve and protect the rights of all voters and avoid unnecessary damage to the democratic process through confusion over whether a new requirement is in effect.
Many states, both covered and noncovered, continue to pass voter ID and other restrictive laws. l92 Only a studied and intense con- Should the Supreme Court decide to dismantle section 5, this country could enter into a season similar to post-Reconstruction where previous gains were erased. 210 With the demise of section 4, Congress should use the opportunity to expand its reach and require voter impact statements or other evaluative measures to preserve voting protections and progress. Section 2 of the Act cannot serve this purpose because it is reactive. Often, as in Pennsylvania, the harm is done once the legislation is passed and enacted. Section 5 freezes the legislation until it has undertaken a thorough and studied review. While this country has enjoyed select years of great progress,211 the elimination of a seminal statute could send this country careening into a downward spiral where disenfranchising legislation is commonplace and efforts to challenge those laws are too costly and time consuming to have any meaning. Under the guise of a new type of federalism that protects states' rights,212 an old type of disenfranchisement would result. Yes, Bull Connor may in fact be dead,213 but racial discrimination in voting continues to live.
